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QUESTIONS PRESENTED 

1. Can appellant object to the instruction of the trial 

court for the first time in this Court and, if so, was the in¬ 
struction of the trial court proper? | 

2. Were appellant’s motions for judgment of acquittal 
properly denied? 

3. Did the trial court commit error in admitting into 
evidence the narcotics seized at the time of the arrest? 

4. Did the trial court commit error in allowing appellant 
to answer, in the absence of an objection, a question which 
inquired whether she had made any effort to get a witness 
who was a visitor in her home at the time of her arrest ? 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,156 

Evelyn Bates, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On December 14,1953, a two-count indictment was filed in 
the United States District Court for the District of Colum¬ 
bia charging appellant with purchasing, selling, dispensing 
and distributing, not in the original stamped package and 
not from the original stamped package, fifty capsules con¬ 
taining a mixture totaling about 48.7 grains of heroin hy¬ 
drochloride, quinine hydrochloride and milksugar, in viola¬ 
tion of Title 26 U. S. C. § 2553 (a) on November 2,1953, and 
with facilitating the concealment and sale of the same 
narcotics with knowledge that they had been im¬ 
ported into the United States contrary to law, in 
violation of Title 21 U. S. C. §174 also on November 2, 
1953 (J. A. 27). Appellant entered a plea of not guilty (J. 
A. 27), but on February 2, 1954, a jury found her guilty as 
charged (J. A. 25). On March 2,1954, appellant filed a nao- 


( 1 ) 
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tion for a new trial and/or for a judgment of acquittal. This 
motion was denied on March 12,1954 (J. A. 28). On March 
19, 1954, appellant received a general sentence of twenty 
months to five years and a suspended fine of $50.00 (J. 
A. 29). Thereupon, appellant filed a notice of appeal 
(J. A. 29). 

To prove the allegations in the indictment the Govern¬ 
ment called Officer Irwin M T . Brewer who had been attached 
to the Narcotics Squad of the Metropolitan Police Force 
for about two years, and Officer Sherwood Herring who 
likewise was attached to the Narcotics Squad of the Met¬ 
ropolitan Police Department. These officers testified that 
at about 11:30 p. m. on November 2, 1953, they went to 
the rear of 62S 0 Street, which is a rooming house at 
the corner of an alley (Freedman’s Court), in order to 
serve a U. S. Commissioner’s warrant on James Edward 
Ford ( J. A. 3, 6, 8, 9, 10). The officers had previously 
received information that Ford would be at that address. 
Officer Herring knocked on the door, and appellant an¬ 
swered. Both officers identified themselves and were ad¬ 
mitted (J. A. 3). After being admitted the officers had a 
brief conversation with appellant and another girl in the 
room (J. A. 4). Officer Herring asked appellant if Eddie 
(James Edward Ford) was there and she replied that he 
had been there but that he had left (J. A. 8-9). 1 Shortly there¬ 
after Officer Brewer noticed appellant go back to the door 
and hold her left arm out and make a motion. He asked her 
what she was doing and she said “Nothing”. Thereupon 
Officer Brewer “opened the door and right at the foot, lay¬ 
ing in the alleyway where * * * [The officers! * # * were 
standing a few minutes previous, was the evidence which 
* * * [he] * * * recovered, one brown envelope containing 50 
capsules” (J. A. 4, 9). Officer Herring testified that there 
was no brown paper bag on the doorstep as they entered (J. 
A. 9) and likewise Officer Brewer testified that he had not 
noticed any brown paper bag prior to gaining access to the 
premises (J. A. 4). 'When Officer Brewer recovered the 


1 Ford was later arrested (JA. 6) and charged (JA. 10). 
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package it was dry even though there was a light drizzle out¬ 
side (J.A. 4). Appellant denied that the package was hers 
(J. A. 6). The package and the narcotics, 2 which had no tax 
stamps thereon (J. A. 5), were admitted into evidence (J. A. 
12, R. 25). At the close of the Government’s case appellant 
made a motion for a judgment of acquittal which was de¬ 
nied (J. A. 12). 

Thereupon appellant took the stand and denied that she 
had placed her arm out of the door and dropped an envelope 
containing fifty capsules (J. A. 12-13). She stated that the 
officers came in and searched her, Sadie Watson, and the 
room but that they didn’t find anything; that they left but 
returned saving that “here it was” at which time she and 
Sadie Watson were placed under arrest. Appellant j ad¬ 
mitted that she knew Eddie Ford (J. A. 13-14) and also 
that she was not working (J. A. 16). She also admitted 
that on May 17, 1952, February 21, 1953, and on March 23, 
1939, she was convicted of soliciting prostitution and that 
in December of 1945 or sometime in 1946 she was convicted 
of a violation of the narcotics laws (Jones-Miller Act) j ( J. 
A. 16). Appellant stated that the girl who was with her at 
the time the officers entered was named Sadie Watson but 
that she had not made any attempt to get her as a witness. 
At the conclusion of her testimony her counsel again moved 
for a judgment of acquittal which was denied (J. A. 17). 
As stated above the jury found her guilty and on March 19, 
1954, she received a general sentence of twenty months to 
five years and a suspended fine of $50.00 (J. A. 29). 

STATUTES AND RULES INVOLVED 

Rule 30, Federal Rules of Criminal Procedure: 

At the close of the evidence or at such earlier time dur¬ 
ing the trial as the court reasonably directs, any party may 
file written requests that the court instruct the jury on the 
law as set forth in the requests. At the same time copies 
of such requests shall be furnished to adverse parties. The 

i 

2 It was stipulated that the capsules found in the package did 
in fact contain narcotics of the kind and character charged in the 
indictment. (J.A. 10-11). 
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court shall inform counsel of its proposed action upon the 
requests prior to their arguments to the jury, but the court 
shall instruct the jury after the arguments are completed. 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out of the 
hearing of the jury. 

Title 26, United States Code, Section 2553 (a): 

It shall be unlawful for any person to purchase, sell, dis¬ 
pense, or distribute any of the drugs mentioned in section 
2550 (a) except in the original stamped package or from 
the original stamped package; and the absence of ap¬ 
propriate tax-paid stamps from any of the aforesaid drugs 
shall be prima facie evidence of a violation of this subsec¬ 
tion by the person in whose possession same may be found: 
and the possession of any original stamped package con¬ 
taining any of the aforesaid drugs by any person who has 
not registered and paid special taxes as required by sec¬ 
tions 3221 and 3220 shall be prima facie evidence of liability 
to such special tax. 

Title 21, United States Code, Section 174: 

Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under 
its control or jurisdiction, contrary to law, or receives, con¬ 
ceals, buys, sells, or in any manner facilitates the transpor¬ 
tation, concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported contrary to law, or conspires to commit any 
of such acts in violation of the laws of the United States, 
shall be fined * * *. 

Whenever on trial for a violation of this subdivision the 
defendant is shown to have or to have had possesion of the 
narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant ex¬ 
plains the possession to the satisfaction of the jury. Feb. 
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9, 1909, c. 100, $ 2 (c), 35 Stat. 614; Jan. 17, 1914, c. 9, 38 
Stat. 275; May 26, 1922, c. 202, <§> 1, 42 Stat. 596; June 7, 
1924, c. 352, 43 Stat. 657; Nov. 2, 1951, c. 666, §§1, 5 (1), 
65 Stat. 767. 

SUMMARY OF ARGUMENT j 

I I 

Appellant, having failed to object to the instruction in the 
trial court is without standing to contest its validity on 
appeal. In any event the instruction of the trial court was 
proper. The jury were instructed that the Government must 
establish its case beyond a reasonable doubt. Once find¬ 
ing possession beyond a reasonable doubt they could use 
the presumption provided for in either 26 U. S. C. § 2553a 
or 21 U. S. C. § 174. 

n 

Appellant’s motion for acquittal at the close of the Gov¬ 
ernment’s case was waived by introducing evidence in her 
own behalf. Likewise the motion for a judgment of ac¬ 
quittal at the close of all the evidence was properly denied 
as there was an abundance of evidence upon which a rea¬ 
sonable mind might have found guilt beyond a reasonable 
doubt. In fact, the evidence at the trial was not merely con¬ 
sistent with guilt but it foreclosed the hypothesis of 
innocence. 

III 

The reason for appellant’s contention that the trial court 
committed error in admitting the narcotics into evidence is 
somewhat vague. Apparently appellant contends that this 
evidence should not have been introduced because the corpus 
delicti had not been proved. However, the record reveals 
that the corpus delicti was proved. Furthermore, this evi¬ 
dence could be used to help prove the corpus delicti. 

j 

IV 

The trial court did not commit error in permitting the 
appellant to answer, in the absence of an objection, a ques¬ 
tion which inquired whether she had made any effort to get 
a witness who was a visitor in her home at the time of her 
arrest. 



6 


I 

The Appellant, Having Failed in the Court Below to Object 
to the Instruction, Is Without Standing to Contest Its Valid- 
dity on Appeal. In any Event the Instruction Given by the 
Trial Court Was Proper 

The appellant contends that the trial court erred in its 
charge in regard to the burden of proof (Br. 17-20). It is 
admitted, however, that no objection was made to the in¬ 
struction. 3 The law is now well settled that the failure to 
make an objection, and to state distinctly the matter to which 
the objection is taken, as well as the ground for the objec¬ 
tion, before the jury retires to consider its verdict, is a bar 
to the claim that the trial court committed error in its charge. 
Rule 30, Federal Rules of Criminal Procedure, provides in 
pertinent part, as follows: 

# * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and the 
grounds for his objection. 

In Villaroman v. United States, 87 U. S. App. D. C. 240, 
242,184 F. 2d 261, 262 (1950), this Court carefully explained 
the necessity for strict compliance with this rule as a con¬ 
dition to an assignment of error on appeal: 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in ac¬ 
cordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. [Citations omitted.] The requirement is for 
the sound and practical purpose of affording the court 
an opportunity to make any additions or corrections 
that may be deemed appropriate before the jury retires 

3 In fact, appellant admits that she was not aware at the time of 
trial or at the time of the motion for a new trial that the court’s 
instruction was erroneous. It required “much study of the stat¬ 
utes involved and their construction” before any supposed error 
came to light. See appellant’s brief, p. 17. 
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to consider its verdict. [Citations omitted.] A failure 
to make objections to the charge deprives a judge of 
the final opportunity for consideration and action which 
may avoid serious error resulting in a futile trial. So, 
in fairness to the court, the parties, and the adminis¬ 
tration of justice itself, there should be compliance 
with the rule. [Emphasis added.] 

The reasoning set forth in Villaronvan has been applied 
by the Federal Courts wfith virtual uniformity where, aS in 
the instant case, it is contended for the first time on appeal 
that the trial court committed error in its charge to the 
jury. See Zieglor v. United States, 174 F. 2d 439 (9th Cir. 
1949); United States v. Sherman , et al., 171 F. 2d 619 (2nd 
Cir. 1948); United States v. Sutter, 160 F. 2d 754 (7th Cir. 
1947); Watts v. United States, 161 F. 2d 511 (5th Cir. 1947). 

Furthermore, appellant’s argument is not w r ell taken in 
any event as the instruction given was proper. Appellant 
complains about two portions of the instruction. In the first 
portion the court instructed, after first reading Title 26 
U. S. C. § 2553a, as follows (J. A. 22): 

In other words, the violation consists of purchasing, 
selling, dispensing or distributing a narcotic drug, ex¬ 
cept in the original stamped package or from the origi¬ 
nal stamped package. 

Now the law does not require direct proof of a pur¬ 
chase, sale, dispensing or distributing of a drug, and 
the statute goes on to say this: 

“The absence of appropriate tax-paid stamps for 
any of the aforesaid drugs shall be prima facie evi¬ 
dence of violation of this sub-section by the person in 
whose possession same may be found.” 

In other words, if it is proved that the defendant had 
possession of this drug and that while in her posses¬ 
sion there were no appropriate tax-paid stamps for 
those drugs, those facts constitute prima facie evidence 
of a violation of the statute, and the jury may find the 
defendant guilty on that charge, if it sees fit to do so, 
without requiring any further proof. 
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Appellant argues that the words “prima facie evidence of 
a violation do not relieve the Government of the burden 
it has in every criminal case which is proof beyond a rea¬ 
sonable doubt.” (Br. p. 18). Appellant then argues that 
the court committed substantial error when it instructed 
that the jury could find the appellant guilty of the charge 
if possession was shown as the statute made this prima 
facie evidence of guilt. 

A very similar contention was recently raised in Maynard 
v. United States , No. 120S4, decided August 12, 1954. In 
that case the court instructed that “the possession of any 
copy or record of any such chance, right or interest, or of 
any such ticket, certificate, bill, token, or other device shall 
be prima facie evidence that the possessor of such copy or 
record did, at the time and place of such possession, keep, 
set up, or promote, or was at such time and place con¬ 
cerned as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lottery, 
policy shop or lottery”. 

This Court in sustaining the charge said that (Slip Opin¬ 
ion, pp. 7-8): 

* * * In the particular complained of, the Code, 
§ 22-1501, says no more than that as part of the proof 
of operation , the Government shall be entitled to an 
inference in its favor that possession of numbers slips 
shall be prima facie evidence that the possessor “at the 
time and place of such possession” did carry on a lot¬ 
tery. Such possession like every other element in the 
case must be proved beyond a reasonable doubt. When 
Mallette was so shown to be a possessor of lottery slips 
in his lottery premises, as was testified by the arresting 
officers, and when Maynard seeking admittance to the 
rendezvous at that very time and place was so shown to 
be a “possessor” of numbers slips, such possession on 
the part of each of the accused was to be weighed by the 
jury, with all the other relevant testimony in the case, 
as it considered the matter of guilt on the first count. 
Contrary to the argument of the appellants, the infer- 
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ence permitted by the statute falls far short of an in¬ 
struction “that it had become the dutv of the defendant 
to establish his innocence to obtain an acquittal.” 

Likewise in the instant case the instruction of the court 
falls far short of relieving the Government of the burden 
of proving its case beyond a reasonable doubt. As a matter 
of fact the instruction in the instant case, as in the May¬ 
nard case, was scrupulous in its protection of the ac¬ 
cused’s rights, as a few excerpts will demonstrate: 

Every defendant in a criminal case is presumed ;to 
be innocent. This presumption of innocence attaches 
to the defendant throughout the trial. The burden of 
proof is on the Government to prove the defendant 
guilty beyond a reasonable doubt. Unless the Gov¬ 
ernment sustains this burden and proves beyond a 
reasonable doubt that the defendant has committed 
every clement of the offense with which she is charged, 
the jury must find her not guilty. 

I said a moment ago that the burden is on the Gov¬ 
ernment to prove the defendant guilty beyond a reason¬ 
able doubt. Proof beyond a reasonable doubt does not 
mean proof beyond any doubt whatsoever. It meajns 
proof to a moral certainty and not necessarily proof 
to an absolute or mathematical certainty. 

By a reasonable doubt, as its name implies, is meant 
the doubt based on reason, a doubt for which you can 
give a reason to yourself and not just any whimsical 
speculation or capricious conjecture. 

Proof beyond a reasonable doubt simply means 
this: If after an impartial comparison and considera¬ 
tion of all the evidence, you can say to yourself that you 
are not satisfied of the defendant’s guilt, then you 
have a reasonable doubt. 

On the other hand, if after such impartial comparison 
and consideration of all the evidence, you can truthfully 
and candidlv sav to vourself that von have an abiding 
conviction of the defendant’s guilt, such as you would 
be willing to act upon in the more weighty and im- 


portant matters relating to your own affairs, then you 
have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is 
proof which will result in an abiding conviction of the 
defendant’s guilt on your part, such a conviction as 
you would be willing to act upon in the more weighty 
and important matters relating to your own affairs. 

In determining whether the Government has estab¬ 
lished the charge against the defendant beyond a rea¬ 
sonable doubt, vou will consider and weigh the testi- 
mony of all the witnesses who have testified before you 
and all the circumstances concerning which testimony 
has been given. (J. A. 20). 4 

It therefore appears that the charge as a whole was more 
than fair to appellant. The jury was instructed at length 
that the Government must prove its case beyond a reason¬ 
able doubt. Considering the charge in its entirety it then 

4 In addition to this very fair explanation of the burden on the 
Government and the meaning of reasonable doubt the trial court 
read the indictment to the jury (J.A. 19); instructed the jury that 
they are to determine the issues of fact but that the court instructs 
the jury as to the law applicable (J.A. 19); instructed the jury 
that they are the sole judges of the credibility of the witnesses 
(J.A. 20-21); that they can disregard a part or all of the testimony 
of a witness if he testified falsely as to any material fact concerning 
which the witness could not possibly have been mistaken; and 
that the fact that the defendant has previously been convicted of 
offenses has no bearing on the question of guilt but may be used 
only to determine whether she was a trustworthy witness or in¬ 
nocence of the charges on which she is being tried in this case. 
(J.A. 21). Furthermore, the court instructed the jury on the mean¬ 
ing of direct and circumstantial evidence and told the jury that all 
the evidence was circumstantial (J.A. 23); and therefore that in 
order to convict the jury must find that the evidence was incon¬ 
sistent with the defendant’s innocence. (J.A. 23). The court 
also instructed the jury that if any offer of evidence was rejected 
by the court, they were not to consider it or what any possible 
answer might have been if the objection was sustained; that the 
arguments of counsel are made to assist in analyzing and ap¬ 
praising the evidence and are not evidence (J.A. 24); and of course 
the court read and explained statues involved. (J.A. 21-23.) 
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I 


cannot be said that the jury was misled as to the law appli¬ 
cable. They knew that they must find beyond a reasonable 
doubt that appellant had possession of narcotics which did 
not have the appropriate tax-paid stamps. Knowing this 
they could very properly use the fact that the statute 
(Title 26 U. S. C. § 2553 a) provides that the absence of 
appropriate tax-paid stamps shall be prima facie evidence 
of a violation. See Cauness v. United States, 187 F. 2d 719, 
722 (9th Cir. 1951), cert, denied 341 U. S. 951 (1951); Goode 
v. United States, 80 U. S. App. D. 0. 67, 149 F. 2d 377 
(1945); Frazier v. United States, 82 U. S. App. D. C. 332, 
163 F. 2d 817 (1947), aff’d. 335 U. S. 497 (1948). Conse- 

i 

quentlv, the instruction of the trial court in regard to sec¬ 
tion 2553(a) was proper. 

Appellant also contends that after the court read Title 
21, Section 174, to the jury it improperly instructed 
that “if the defendant is shown bv the evidence to have hhd 
possession of the narcotic drug, such possession shall he 
deemed sufficient evidence to authorize conviction unless 
the defendant explains the possession to the satisfaction of 
the jury.” Instructions similar to this have been sustained. 
See United States v. Kronenberg, 134 F. 2d 483 (2nd Cir. 
1953); Biegler v. United States, 86 F. 2d 41 (7th Cir. 1936) 
cert, denied 300 U. S. 677 (1937); United States v. Moe Liss, 
105 F. 2d 144 (2nd Cir. 1939); Silverman v. United States, 
59 F. 2d 636 (2nd Cir., 1932). See also Borgfeldt v. United 
States, 67 F. 2d 967 (9th Cir. 1933). Obviously the instruc¬ 
tion here is proper as it is almost identical to the words 
used in the statute/’ This Court recently again pointed Out 
that in criminal cases when the law governing a case is 
expressly in a statute the court in its charge should use the 
language of the statute. Maynard v. United States, supra. 
It is therefore submitted that the instruction complained of 
now for the first time was proper. 

5 The statute provides in pertinent part that “Whenever on trial 
for a violation of this subdivision the defendant is shown to have 
or to have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction miles? 
the defendant explains the possession to the satisfaction of the 
jury.” Title 21, Section 174 U.S.C. 
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Thus objection to the court’s formulation of the statu¬ 
tory presumption comes too late and is without substance. 8 

II 

The Trial Court Properly Denied the Motions for Judgments 
of Acquittal. The Statutory Presumptions Contained in 
Title 26 U.S.C. § 2553(a) and in Title 21 U.S.C. Sec. 174 
Are Applicable to the Instant Case 

Appellant assigns as reversible error the refusal of the 
trial court to grant her motions for judgment of acquittal. 
(Br. 8-15, 20). 7 

The requirements as to quantity and character of proof, 
such as to warrant submission of a case to the jury have 
been comprehensively set forth by this Court in Curley v. 


8 The sentence in the instant case was a general sentence of im¬ 
prisonment for twenty months to five years and a suspended $50 
fine. Since the count drawn under either statute will support the 
sentence it is not necessary to uphold more than one count. (See 
21 U.S.C. 174; 26 U.S.C. 2553a and 26 U.S.C. 2557.) Claassen v. 
United States, 142 U. S. 140, 146-147 (1891); Pinkerton v. United 
States, 328 U. S., 640, 641, n. 1 (1946); United States v. Williams, 
175 F. 2d 715 (7th Cir. 1949); Nomec v. United States. 191 F. 2d 
810 (9th Cir. 1951); McDonald v. United States, 200 F. 2d 502 
(5th Cir. 1952); Whitfield v. Ohio, 297 U. S. 431, 438 (1935). 

7 Appellant, by introducing evidence in her own behalf, waived 
the right to insist upon her motion for a judgment of acquittal made 
at the end of the evidence for the Government. Ladrey v. United 
States, 81 U. S. App. D. C. 127, 155 F.2d 417 (1946); Hall v. United 
States, 83 U. S. App. D. C. 166, 168 F.2d 161, cert, denied, 334 
U. S. 853 (1948); Lii v. United States, 19S F.2d 109 (9th Cir. 
1952); United States v. Goldstein, 168 F.2d 666 (2nd Cir. 1948). 
Rule 29 of the Federal Rules of Criminal Procedure providing that 
the motion may be renewed after the jury is discharged applies 
only to the motion for judgment of acquittal made at the close 
of all the evidence and not to the motion made at the close of the 
government’s evidence. Mosca v. United States, 174 F.2d 448 (9th 
Cir. 1949). Thus appellant’s argument as to the Government’s 
failure to make out a “p r i ma facie case of a violation” (Br. p. 14) 
has no merit and the issue before this Court is whether the trial 
judge erred in refusing the motion for a judgment of acquittal made 
at the close of all the evidence. 
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United States, 81 U.S. App. D.C. 389, 160 F. 2d 229, cert, 
denied, 331 U.S. 824 (1947). It was there said (81 U.S. App. 
D.C. at 392, 393): 

* * * upon a motion for a directed verdict [judg¬ 
ment of acquittal], the judge must assume the truth of 
the Government’s evidence and give the Government 
the benefit of all legitimate inferences to be drawn 
therefrom. 

# # * * 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
to the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evi¬ 
dence there must be such doubt in a reasonable mind, 
he must grant the motion; or, to state it another way, if 
there is no evidence upon which a reasonable mind 
might fairly conclude guilt beyond a reasonable doubt, 
the motion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter. 

And later at 397: 

“If the evidence reasonably permits a verdict of 
acquittal or a verdict of guilty, the decision is for the 
jury to make. In such case, an appellate court cannot 
disturb the judgment of the jury.” 

Applying the tests enunciated in the Curley case, supra, 
to all the evidence adduced at the trial, and drawing the 
reasonable inferences therefrom, it is clear that appellant’s 
contention that the verdict was contrary to the evidence 
(Br. p. 20) and that the court should have granted the 
motion for a judgment of acquittal at the close of all thp 
evidence (Br. p. 15) is without merit. 
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It is respectfully submitted that there was an abundance 
of evidence upon which a reasonable mind might have found 
guilt beyond a reasonable doubt. In fact, the evidence at the 
trial was not merely consistent with guilt but it foreclosed 
the hypothesis of innocence. 

In the instant case Officers Brewer and Herring of the 
Narcotic Squad of the Metropolitan Police Department had 
a U. S. Commissioner’s warrant for John Edward Ford. 
Having received information that Ford was in the rear of 
628 0 Street, N. W., they proceeded to that location in an 
attempt to find him. They knocked on the door and after 
appellant answered they identified themselves as police 
officers. Tliev entered and had a brief conversation with 
appellant and another girl who was present. Thereupon, 
Officer Brewer observed appellant move toward the door, 
put her left hand out, and make a motion. He asked appel¬ 
lant what she was doing and she said “Nothing”. Officer 
Brewer “opened the door and right at the foot, laying in the 
alleyway, where * * [he was] * * standing a few 

minutes previous, was the evidence which * * [he] re¬ 

covered, one brown envelope containing 50 capsules.” Offi¬ 
cer Herring corroborated Officer Brewer in regard to appel¬ 
lant’s attempt to rid herself of narcotics. He testified that 
Officer Brewer asked appellant what she was doing with her 
hand out the door at which time he looked around and ob¬ 
served appellant standing in the doorway with her arm out 
the door. Officer Brewer thereupon jumped down on the 
ground and picked up a package which contained 50 capsules. 
This package had not been on the doorstep when the officers 
entered. Furthermore, the package which was recovered 
was dry even though there was a light drizzle. It was stipu¬ 
lated that the paper bag did in fact contain narcotics. 

Clearly these facts show that there is evidence upon which 
a reasonable mind might fairly conclude possession of the 
narcotics by appellant beyond a reasonable doubt. Posses¬ 
sion has been found in like cases upon much less evidence 
than we have here. 8 And in Killian v. United States, 58 

8 See Casey v. United States . 276 U. S. 413, 48 S. Ct. 373, 72 
L. Ed. 632 (1928); Gee Woe v. United States , 250 F. 428 (5th Cir. 
1918). 
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App. D. C. 255, 29 F. 2d 455 (1928) this Court recognized 
that possession in such a case could be proved by circum¬ 
stantial evidence. See also, Williams v. United States , 35 
App. D.C. 239, 4 F. 2d 432, 434 (1925). 9 

Here the package was not outside the door at the time the 
police officers entered ; 10 although they had only been in the 
premises for several minutes. Furthermore both officers 
saw appellant with her hand or arm out the door and Officer 
Brewer testified he saw her put her hand out the door and 
make a motion. Finally the package which was recovered 
and which contained narcotics was dry although there was 
then a light drizzle. The evidence was therefore clear that 
appellant possessed the narcotics in question. The trial 
court therefore properly denied the motion for a judgment 
of acquittal. 

!) Appellant cites United States v. Russo , 123 F.2d 420 (3rd Cir. 
1941) for the proposition that a presumption may not be rested 
upon another presumption. It has been held that this rule is not 
“fixed and inflexible.” “It would be an endless task to no good 
purpose to review all the authorities on this question. It is suf¬ 
ficient to say that the cases reveal no fixed and inflexible rule. The 
favorite formula that a presumption may not be based on another 
presumption, or an inference on another inference, has often been 
used carelessly and inaccurately with resultant confusion. This 
rule has been discussed at length in Jones on Evidence . . . There 
the author refers to the conflicting authorities and offers what he 
terms the ‘true rule’. He maintains that it is consonant with 
enlightened common sense and the better reasoned cases sustain 
the holding that a ‘fact’, although arrived at by indirect or circum¬ 
stantial evidence, may serve as a basis for an inference; where the 
evidence sustaining the first inference is of such character and so 
strong that it justifies a conclusion . . .” Wood Lumber Co. y. 
Anderson, 81 F.2d 161, 166 (9th Cir. 1936). Here the facts show¬ 
ing that appellant had possession of the narcotics are strong; they 
obviously justify the conclusion that appellant had possession of 
the narcotics. 

10 Officer Herring testified as follows: Q * * * “Now, prior to 
making your entrance into the room there did you notice any 
package on the doorstep as you entered? A. No, sir, there was 
none.” (J.A. 9). Officer Brewer testified in the following man¬ 
ner: “Q Now, when you gained access and came into the room, 
had you noticed any brown paper bag on the doorstep. A No, sir, 
I never did”. (J.A. 4). 
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III 

The Narcotics Were Properly Admitted into Evidence 

In appellant’s fourth argument (Br. p. 15) she contends 
that it was error for the trial court to admit into evidence 
the narcotics which were found outside the door. 11 The 
legal reason behind such a contention is vague but appar¬ 
ently appellant contends that this evidence should not have 
been introduced as the Government had not proved the 
corpus delicti. 12 The evidence in question was not intro¬ 
duced until the end of the Government’s case 13 and at that 
time the Government had shown, as pointed out in Argu¬ 
ment IT, that appellant possessed a package containing 50 
capsules of narcotics therein. This was more than neces- 


11 Such evidence was relevant. Gee Woo v. United States, 250 
F. 428 (5th Cir. 1918); see also Robinson v. United States, 53 App. 
D. C. 96, 288 F. 450 (1923). 

12 The only authority cited is Rule 41 (c) of the United States 
District Court Rules for the District of Columbia and McDonald v. 
United States , 83 U. S. App. D. C. 96, 166 F. 2d 757 (1948). In the 
first place there is no rule 41 (c) of the Local Rules for the Dis¬ 
trict Court, so presumably appellant is speaking of Rule 41 (c) of 
the Federal Rules of Criminal Procedure. This rule is not ap¬ 
plicable as it deals with the issuance and contents of a warrant. 
The other authority cited is McDonald v. United States, decided 
by this Court. That case was reversed by the Supreme Court, 335 
U. S. 451 (1948). The Supreme Court did hold, as indicated in 
appellant’s brief, that “Even though we assume, without deciding, 
that Washington, who was a guest of McDonald, had no right of 
privacy that was broken when the officers searched McDonald’s 
room without a warrant, we think that the denial of McDonald’s 
motion [to suppress] was error that was prejudicial to Washington 
as well.” 335 U. S. at 456. In other words the Supreme Court said 
that in a situation where there is an unlawful search a guest is en¬ 
titled to have his rights protected. But that case has absolutely 
no applicability to the present situation as here there was no mo¬ 
tion to suppress. And the court would have had to deny any mo¬ 
tion because appellant denied she owned the property seized. 
(J.A. 12-13). Harvey v. United States, 90 U. S. App. D. C. 167, 
193 F. 2d 928 (1952). 

13 But in this situation the order of introduction of the evidence 
is immaterial. Ercoli v. United States, 76 U. S. App. D. C. 360, 
131 F. 2d 354 (1942). 
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sary to prove the corpus delicti. See George v. United 
States , 75 U.S. App. D.C. 197, 125 F. 2d 559 (1942); Forte 
v. United States , 68 App. D.C. Ill, 94 F. 2d 236 (1937). 
And in any event the narcotics in question could have been 
used to help prove the corpus delicti. 

IV 

Trial Court Did Not Commit Error in Permitting Appellant to 
Answer a Question Inquiring Whether She Made any Effort 
to Obtain a Witness Who Was Visiting in Her House at the 
Time of Her Arrest 

Appellant contends that the United States Attorney asked 
her an improper question (Br. pp. 16-17). 14 The Joint 
Appendix reveals that the following occurred (J.A. 16-17): 

By Mr. Flannery [Assistant United States At¬ 
torney] : 

Q. What was the name of the other girl that was 
in the room there? 

A. Sadie Watson. 

Q. Did she see what happened? 

Mrs. Kennedy [counsel for appellant]: I am going 
to object to this, Your Honor. I don’t think she is able 
to answer that. 

The Court : If she is able to answer, she may answer. 
By Mr. Flannery: 

Q. Did she see what happened there that evening? 

A. What happened? 


14 Appellant also contends that the United States Attorney al¬ 
luded to several distinct offenses unconnected with that charged 
in the indictment when he impeached appellant by asking her about 
her prior record which included three convictions of soliciting 
prostitution (Br. p. 20). This procedure was proper as this Court 
has held on many occasions. Sec Campbell v. United States, 85 
U. S. App. D. C. 133, 176 F. 2d 45 (1949). It is furthermore 
noted that counsel for appellant first asked about appellant's 
record, (R. 29) although not specifically about the offenses of 
solicitating prostitution. 
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Q. Yes. 

A. You mean for me to tell what happened that 
night ? 

Q. No. As far as you know of your own personal 
knowledge, did Sadie Watson see what occurred when 
you and the officers were there? 

A. I don’t know. 

Q. Have you made any attempt to get her here as 
a witness? 

A. No, I haven’t. 

Appellant now argues that it was prejudicial error for 
the United States Attorney to ask her whether she had 
made any effort to secure Sadie Watson as a witness. 15 
This was not objected to at trial as illustrated above. 16 
And as pointed out in footnote 15, appellant’s only author¬ 
ity supporting a claim of error is not in point. Lacking an 
objection in the trial court or any reason in the brief 
justifying reversal we submit that the present contention 
is without merit. 17 


15 The only authority cited in support of appellant’s position is 
3 Am. Jur. Appeal and Error, § 1077. This section is entitled 
and deals with “Comments on Failure of Accused to Testify.” 
Since we cannot possibly construe the prosecutor’s question to be a 
comment upon the failure of the accused to testify we are unable 
to see its applicability. 

16 Appellant contends that she did not object “feeling that what¬ 
ever damage there was had already been done once the jury had 
heard the question.” This is of course no reason for not objecting. 
Consequently any possible error was not preserved. 

17 And the line of questions seem entirely proper. In Underhill’s 
Criminal Evidence, 4th Edition, § 147 it is said that, “The prosecu¬ 
tion mav alwavs freelv comment on the failure of the accused to 
call particular witnesses * * Here the prosecutor did not even 
comment on the failure of the accused to produce a witness. The 
prosecutor was apparently trying to show by evidence that Sadie 
Watson was a witness to the incident but was not produced by ap¬ 
pellant. The factual situation obviously indicates that this wit¬ 
ness was a friend of appellant’s and she knew of the incident in¬ 
volved. Therefore, an inference could be drawn against her. 
United States v. Beekman. 155 F. 2d 580 (2nd Cir. 1946); United 
States v. Cotter , 60 F. 2d 689, 692 (2nd Cir. 1932); Wigmore, 
Evidence § 288 (3rd Ed. 1940). In any event no prejudice has 
been demonstrated. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney . 

Lewis Carroll, 

Thomas A. Flannery, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorneys. 
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